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An Organization for the 
Protection of Trade-Marks and Trade-Names 


The United States Trade-Mark Association, organized in 1878 and incorporated 
in 1887 as a non-profit organization under the laws of the State of New York, 
perform the following services for its members: 


LIBRARY OF TRADE-MARK INFORMATION 


During its sixty-six years of existence the Association has been accumulating comprehen- 
sive records, files and a general library of information on trade-mark matters. Members or 
their counsel have access to these records at any time. 


DISTRIBUTION OF TRADE-MARK INFORMATION 


From the trade-mark data on hand and constantly being gathered on state, federal and foreign 
law enactments, rules and regulations of administrative bodies, court decisions, articles and 
addresses by authorities, the Association by means of its formal publications, such as “The Trade- 
Mark Reporter,” “Master Index and Digest to the Trade-Mark Reporter (1911-1936),” and 


frequent “Legal Reports,” distributes valuable and timely trade-mark information and discussion 
among its members. 


LEGISLATIVE ACTIVITIES 


In all cases where manufacturers are confronted by proposed state, federal or foreign trade- 
mark laws, rules and regulations of administrative bodies or laws deemed adverse to their 
interests, the Association places its facts and findings at the disposal of the trade-mark owners 
concerned so that they can point out to lawmakers and others the harmful features and effects of 


such measures. Conversely, the same procedure is followed for measures deemed beneficial and 
constructive. 


SPECIAL SERVICES 


In addition to the foregoing general services, the Association is prepared to perform various 
special services free for members, or at cost when outlays of money or unusual expenditures 
of the staff’s time are involved. 

These special services consist of investigations of fact, trade-mark searches, notifications, filing 


and publication of slogans and all similar matters which do not involve or imply the practice 
of law. 


SOUND POLICIES AND PRACTICES 


The activities of the Association are at all times planned and supervised by a strong Board 
of Directors composed of important trade-mark owners whose efforts are supplemented and 
guided by able committees composed of business men and trade-mark attorneys. This makes 
the Association’s services of exceptional value to members. 
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SUGGESTIONS TO PUBLISHERS 


PART I 


SOME SUGGESTIONS TO PUBLISHERS ABOUT TRADE-MARKS 
By Edward S. Rogers* 


Trade-marks, like other kinds of industrial property, are being attacked directly 
and indirectly. Directly and deliberately by people who say they are against trade- 
marks because they are monopolies, and indirectly and with the best intentions, by 
writers and publishers who if they were accused of it would make vehement denial. 

The first group of assailants of property in trade-marks, when their arguments 
are analyzed, are against property in general—for all property is monopoly. 
Monopoly is merely an ugly word they like to apply to things they dislike. But 
monopoly is the right of the owner of property to exclude others from using or 
occupying it without his permission. No one is yet under any obligation to share 
his house or his clothes with anyone who takes a fancy to them. I have never been 
able to perceive why a person who has a good business reputation should be 
required to share it with others whose reputation is not so good. I use the word 
reputation purposely, for trade-marks are nothing but reputation symbolized. 
These attacks are in reality against success, which the unsuccessful regard as 
something evil. 

The second attack on trade-marks is unintentional but it is quite as dangerous. 
It is their misuse by writers and speakers, who, without intending to hurt them, 
are doing almost as much harm as the people who are against trade-marks as an 
institution and would like to do away with them entirely. 

The purpose of this piece is to discuss the harm to trade-marks that, it seems 
to me, our friends the publishers are unintentionally doing. 

To appreciate the social value of trade-marks one has only to understand what 
the world would be like without them. First it is necessary to know what a trade- 
mark is. In a non-technical sense a trade-mark is a name or symbol which tells 
where goods come from and hence who is responsible for their identity and quality, 
so that if they are satisfactory they can be bought again and if unsatisfactory they 
can be avoided. The importance of trade-marks is the importance of identity. Shall 
we have distinguishable goods or services, or anonymous—which ? 

Try to conceive a condition of things where there would be no way of telling 
where anything that is sold came from. Where no store could be distinguished 
from any other and no article traced to its source. There could be no individual 
responsibility for quality of kind. Everything would be nameless and unidentifiable. 
Of course no one would advertise anything under such an economy—there’d be no 


sense in advertising an unmarked and unidentified product or a store without a 
name or sign on it. 


* Chairman of the Board, Sterling Drug, Inc.; Member New York Bar. 
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Sometimes we fail to recognize things in plain sight. We all of us, every day 
of our lives, live in an atmosphere of trade-marks. When you ask for a “Coca-Cola” 
at a soda fountain or a “Camel” or a “Lucky Strike” at a tobacconist’s, you are dis- 
tinguishing the merchandise you want to buy from what you don’t want to buy. 
You are using a trade-mark—for a trade-mark is merely a handy way of designating 
and distinguishing goods. The law protects its owner because it is considered 
undesirable to permit people to appropriate another man’s good reputation by 
imitating his trade-mark. 

Trade-marks are one of the oldest of human institutions. Their antiquity and 
almost universal use show that they must have fulfilled a social need. They fixed 
the responsibility of the seller of goods by furnishing a means of telling where they 
came from. There is no need to follow the long historical development of the use 
of marks in ancient times and by the guilds of the Middle Ages when trade-marks 
were not originally used in their own interest by the makers of goods bearing them, 
but, as Professor Munroe Smith points out, they “were imposed upon them in the 
interest of the public, in order to locate responsibility for short weight, inferior 
material, or poor workmanship.” This, of course, is direct recognition of the idea 
of personal responsibility of the maker for what he asks the public to buy. 

Also, I might suggest that the exercise of free choice by buyers which the use 
of marks of identification makes possible is one of the freedoms which we in America 
have and, perhaps, take too much for granted. If we should be deprived of it, we 
would soon realize what we had lost. To destroy the ability to distinguish would 
prevent us from choosing what we want and. force us to take what someone in 
authority might think we ought to have. It would substitute government choice 
for our own. 

Signs on stores perform the same function as trade-marks on goods, and are 
as important. Signs identify the store so that satisfied customers can find their 
way back again. The name of the proprietor on a sign outside his store is just as 
much his trade-mark as the brands of goods he sells inside it. What people think 
of them depends on what they have made of themselves and the reputation they 
have acquired as the result of experience with them—whether they are reliable or 
not, whether they keep their promises, whether they have proved themselves honest 
and dependable. Both start from nothing and raise themselves as high as they 
can, and, theoretically at least, as high as they deserve. The man, who is distin- 
guished from others by name and appearance, the store, which is distinguished 
from others by the owner’s name on the sign outside it, and the merchandise, which 
is distinguished from others by brand or label, have made their own reputations by 
their own efforts. Thus I suggest that the encouragement of the signs of identity, 
whether they take the form of store names or trade-marks, is the encouragement 
of freedom—freedom for the merchant who uses them to symbolize and perpetuate 
the good reputation he has built for himself, and freedom for the public who can 
rely on the sign or trade-mark as the means of making a free choice between com- 
peting merchants. Also the fact that identifications of businesses and goods are 
used is the essence of free competition and the opposite of monopoly. There is no 
point in indicating the maker of goods if there is only one. You buy his goods or 





SUGGESTIONS TO PUBLISHERS 133 


go without. It is only when two or more are bidding for public favor that there is 
need for distinguishing. This makes possible the democratic right of free choice. 
You cannot choose between things unless you can tell them apart. That is what a 
trade-mark does—it is a mark which in trade enables buyers to tell competing 
goods apart. This is what a store sign does—it permits customers who are inclined 
to come back, to find the place again. 

The recent attacks on trade-marks are by people who would like to make 
America over by doing away with the means of identifying the origin of goods by 
trade-marks and brands, and thus to place all goods sold to the public on an 
anonymous equality, and so deprive a man of his expectation of continued patronage 
resulting from his honesty and ability. 

Without trade-marks there could be no advertising. Without advertising a free 
press as we have it in America today would be impossible. No one would advertise 
unless the goods or store advertised could be identified ; and, deprived of advertising, 
newspapers could not exist without government or private subsidy, and this is the 
end of an independent press. The same with radio. 

The British Broadcasting Company is a monopoly supported by taxation. You 
listen to its programs whether you like them or not. You have no choice—listen 
to them or don’t listen at all. French cigarettes may not be to your taste, but in 
France, tobacco is a government monopoly. You smoke “Caporals,” or you don’t 
smoke. Or consider boarding houses. Maybe you don’t care for veal, but there’s 
veal today and you eat it or you don’t eat. In any case you have no freedom of 
choice—you are obliged to take what someone decides you ought to have. 

But if you like the kind of an economy where all goods and business are anony- 
mous—no signs on stores, no titles on newspapers, no brands on goods, no indi- 
vidual responsibility for anything, no personal identity for anybody—then that is 
the kind of an economy you'll like. If, on the other hand, you believe that every 
man should be encouraged to go ahead as far as he is able, where there is no 
government ceiling on individual ability to progress, then you won't like such an 
equalitarian philosophy. I don’t like it. But that is where I think the attack on 
trade-marks is leading us, and that is why I believe we should oppose it without 
appeasement or compromise and give to its advocates no encouragement whatever. 

There must be too much sense in this country to discard an economy that has 
served us well ever since we were a nation, and destroy private enterprise where 
each man travels as far and as fast as he can, with the minimum of government 
meddling. I cannot think that the attack on trade-marks which self-described 
liberals, professional consumers, and people who like to run other peoples’ affairs 
are making, will succeed. But there is another way of destroying trade-marks that 
newspapers and magazines are guilty of that is almost as dangerous. And those 
who contribute to it would indignantly deny that they were doing any such thing— 
and they would be quite honest. 

The modern theory under which the law protects trade-marks is very simple. 
Every business man is entitled to his reasonable expectation of continued patronage 
if he continues to satisfy his customers. His customers are entitled to be protected 
against being deceived, by imitation, into dealing with someone who has not earned 
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their confidence. Moreover, customers are not bound to be careful, and one who 
begins a new product or business has a duty to offer his goods and services in such 
a way that ordinary, every-day people buying as they are accustomed to buy are 
not likely to be fooled into patronizing the new man in the belief that they are 
patronizing the old one. This is good morals, good sportsmanship and sound 
economy. As I have already suggested, the consumer ought not to be deprived 
of his freedom of choice by taking away from him the means which make a choice 
possible. Also, the consumer’s freedom of choice should not be interfered with 
by imitations which are likely to deceive him into dealing with one man when he 
supposes he is dealing with another. We get back to freedom of choice each time. 
And freedom to choose, it seems to me, is one of the fundamental rights of a free 
people. What I am trying to get at is this—to paraphrase what Justice Holmes 
once said—a trade-mark is a delicate thing which easily is destroyed and ought to 
be protected with corresponding care. But with the best intentions, publishers 
whose interest, I should think, would impel them to refrain from doing anything 
to impair the value of trade-marks, seem often to act in a way which, if continued, 
would destroy them. I refer to the habitual use of trade-marks in news stories 
not as trade-marks but in a descriptive and generic sense. If words which are 
trade-marks are used long enough in news articles or general literature as if they 
were not trade-marks, they may cease to be trade-marks and become terms of 
general description instead of specific designations. Once the impression is created 
in the public mind that a given word is properly applicable to a type of article, 
rather than to a specific make, it is not long before other peoples so accept it. Soon 
everybody is using it in a descriptive sense, its distinctiveness is destroyed, and the 
poor producer of the thing loses his ability to claim his property right—all because 
his only offense has been to have made so good an article that the name he has 
given to it has got into the language. Thus he is deprived of his property just 
when it is most valuable. I have heard intelligent people use the word Kodak as 
the name of hand cameras generally, not “Eastman’s” in particular, “Frigidaire” 
as synonymous with electric refrigerators, ““Victrolas” as the name of any sort 
of talking machine, “Vaseline” as a general name for petroleum jelly, “Kleenex” 
for all makes of tissue, and “Coke” to describe soft drinks indiscriminately and 
not as an abbreviation of the trade-mark “Coca-Cola,” which it is, and, moreover, 
“Coke” is the reigstered trade-mark of “The Coca-Cola Company.” These per- 
versions are frequently induced and more frequently encouraged and perpetuated 
by loose use in print of trade-marks in a general and not a specific sense, by writers 
who if they would only think must realize that they are not only helping to destroy 
valuable property rights and making it more difficult to protect them, but are 
doing incalculable injury to manufacturers whose interests and rights they should, 
I should think, be anxious to preserve. 

If a word occurs often enough in print, sooner or later it gets into dictionaries. 
Editors of dictionaries are constantly collecting words which they find in books, 
newspapers and magazines. Dictionaries do not create language, their duty is to 
record usage. It is the speaker or writer who creates language. Words have the 
meaning which people who use them, give them. The dictionary is an editorial 
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record of usage, and to the dictionary editor a word is a word no matter how new 
it may be, or who may have invented or devised it. And once a trade-mark gets 
into a dictionary it becomes in public acceptance a “dictionary word” and this 
is always grabbed by pirates as an excuse to misuse it. Once the public thinks 
that a name is the name of a thing and not the name of a particular thing, it becomes 
just that, and once it gets into the public domain it is almost impossible to reclaim 
it; for, as a distinguished judge once remarked, words mean what people under- 
stand them to say and that’s the end of it. And when folks get into the habit of 
applying the name “Frigidaire” indiscriminately to any electric refrigerator, or 
“Time” as the name of news magazines in general, or “Flit” as a descriptive name 
for insecticides, they will be as open to public use as hansom is for cabs. But 
hansom was originally a specific designation of one man’s make. Hansom was an 
English coach maker whose novel vehicle once had an enormous vogue. And even 
“cab” once meant something else. Cab was originally slang, a clipping of Cabriolet, 
which in turn came from the Italian capriola, diminutive of the Latin capra, a 
she-goat, and was probably applied to a light vehicle as a joke. 

To show how names travel and words change, consider St. Vitus and his dance. 
St. Vitus Dance is a term often used to describe a nervous disorder where the 
afflicted person jerks and twitches. Few persons know anything about St. Vitus 
or wonder why his name has been applied in common speech to a variety of chorea. 
St. Vitus is said to have been martyred under Diocletian. He is supposed to have 
been boiled alive. Anyone sitting in a cauldron of oil which is being gradually 
heated would, I should suppose, find it difficult to keep still, and would probably 
jerk about as the cooking proceeded. This may be merely a folk etymology, but 
it is what a priest told me when I asked at St. Vitus Cathedral at Prague. It seems 
a reasonable explanation. I do not vouch for it, however. 

You’ve heard of antimacassars—they are what they used to call “tidies” in 
Maine where I came from—pieces of linen or embroidery pinned to the back of a 
chair to protect the upholstery from the hair oil men used to put on their heads. 

Captain Gronow, in his memoirs, says that Rowland, a fashionable hairdresser 
in 1813 or thereabouts, had a shop in St. James’ Street next door to the Thatched 
House Tavern. He was the inventor of the famous Macassar oil and made a 
large fortune. 

Rowland claimed a trade-mark in the name ‘“Macassar,”’ and sued another 
barber as an infringer. Lord Romilly dismissed the suit on the ground that “Macas- 
sar” was a descriptive name.” Rowland has lain in his grave for a hundred and 
fifty years and his “Macassar” oil has long been forgotten, but the antimacassar 
is immortal. 

The moral of this rather incoherent discussion is simple. The suggestion I 
should like to make to publishers about trade-marks is this. Don’t avoid their 
use, but use them as trade-marks when you have occasion to use them. Capitalize 
them like proper names, for they are as truly proper names as the name of an 
individual. Unless he wanted to be disparaging, no one would print the name of 
a well known person in lower case type. I doubt if Henry L. Mencken would like 
to see his name appear as henrylmencken, not by accident or a few times, but 
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usually and apparently with intention. And, finally, don’t encourage the reformers 
who would like to do away with trade-marks entirely by your misuse of them as 
common nouns, thus inviting pirates to appropriate business good will which they 
had no part in creating but are trying to steal. 


TRADE-MARKS AND GENERIC NAMES* 


The Lanham bill becomes law, but advertisers still must apply lots of “do’s and 
don'ts” 1f they are to prevent their trade names from becoming generic 


Last month, eight years after it was first introduced in Congress, the Lanham 
Act finally was passed and signed and, when it goes into effect in July, 1947, it 
should overhaul the outmoded trade-mark act of 1905. To advertisers, the new 
law will mean far greater protection for their trade-marks than has existed before. 
Yet the basic problems of both promoting and protecting a trade-mark or brand 
name remain the same complicated, serious task they always were. To find out 
as much as possible about the whole, important question, Tide queried certain top 
lawyers on how to protect your trade-mark now and under the new act. 

To start with, the whole business is one of the strangest paradoxes in adver- 
tising. You want your brand name to become a household word and so you ad- 
vertise it widely: yet that very advertising may destroy it. If you ever succeed in 
the ultimate—getting your product mentioned in a dictionary as the general name 
for an article—your exclusive use of the name is virtually done for. Said one 
prominent lawyer: “The better a company’s trade-mark, the more it is en- 
dangered.” 

The sorry part of it all is that advertising people have not paid as much atten- 
tion to the subject as you might expect. Two years ago the Association of Na- 
tional Advertisers got its counsel, Isaac Digges, to set up a special service, advising 
the members on how to handle their trade-mark protection problem; yet only 20 
ANA members took advantage of the offer and those generally were large com- 
panies with big, capable legal staffs and not the companies for which ANA pri- 
marily had designed the service. 

Because of the advertisers’ secrecy or apparent lack of interest or information, 
you can flip the pages of almost any national magazine and find many flagrant 
violations of the basic rules for trade-mark protection. Yet there are plenty of 
ways to achieve that protection and still gain the benefits of having a trade name 
in wide circulation. 


Opinion by Mencken 


In his Supplement One, The American Language, lexicographer H. L. Mencken 
observed: “The concocters of trade-names have contributed many familiar terms 
to the American vocabulary and some of them have circled the world-—e.g., “Ko- 
dak,” “Vaseline,” “Coca-Cola” and “Linotype.” Many others are so well known 


* Reprinted with the permission of Tide, from their issue of August 2, 1946. 
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What protected “Frigidaire” and destroyed mascara? 
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at home that it surprises most persons to hear that they are, or ever were, registered 
or claimed as private trade-marks—e.g., “linoleum,” “Tabascosauce,” “Celluloid,” 
“radiogram,” “Dictaphone,” “menthol.” In this sentence as elsewhere in this 
article, the trade-marks are capitalized, the generic names are not. 

It takes a studious scrutiny of the law to understand what makes “Kodak” an 
exclusive trade-mark, while “cellophane” isn’t. What has protected “Mazda,” 
“Ivory” and “Frigidaire?” What has destroyed “brilliantine,” “aspirin” and 
“linoleum?” The answer is that once a manufacturer holds an exclusive trade- 
mark, he may abuse it, as James F. Hoge, counsel for the Proprietary Association, 
put it, “in as many ways as there are facets to the human imagination.” Here are 
some: 

The advertiser carelessly uses his trade-mark in a descriptive (or generic) 
manner—t.e., as an adjective, verb or common noun. 

On a patented article, he fails to acquaint consumers with another name for the 
product ; when the patent expires, the trade-mark often becomes public property. 

The original owner allows competitors to use the trade-mark so the public no 
longer associates it with a single original producer. 


Cellophane Case 


A trade-mark is used generically when it no longer appears to be a product 
made by one concern, but instead comes to represent a type or class. The classic 
case is cellophane. The product was invented by a Frenchman named Branden- 
berger in the early 1900’s. As Judge Augustus Hand observed in 1936 in his 
decision in the DuPont Cellophane Co. v. Waxed Products Co., Brandenberger 
soon advertised the product generically (“La Cellophane does not break. La 
Cellophane does not stick”). 

DuPont erred likewise. Its own advertising helped destroy the trade-mark. 
Further, it allowed purchasers of its product to use in their advertising such 
slogans as “wrapped in Cellophane” or “each box is wrapped in cellophane paper.” 
Said Hand: “ The extent of advertising was enormous (both by DuPont and by 
its customers). It admittedly reached billions and in it no connection with DuPont 
ordinarily was mentioned.” 

Only in 1927 did DuPont print on its labels: “Cellophane is the registered 
trade-mark of DuPont Cellophane, Inc., to designate its transparent cellulose 
sheets and films.” Hand ruled this happened too late. He permitted other com- 
panies to sell cellophane, specifying only they should use their own company 
name, such as “Sylvania” cellophane. 


Vital Rules 


Alert advertisers deduced some vital rules from this case: always capitalize 
the trade-name; always provide a general name (such as “transparent cellulose 
sheets and films’); and in advertising and labeling append an asterisk to the 
trade-mark and a footnote “Reg. U.S. Pat. Off.” or better yet, “Exclusive trade- 
mark registered U.S. Pat. Off.” 








138 FORTY-ONE TRADE-MARK BULLETIN 















































The classic case of failure to supply another name for a patented article is 
aspirin. The German predecessor to the Bayer Company in 1900 obtained a 
U.S. patent for aspirin. For years Bayer’s predecessor sold only to manufacturing 
chemists, retail druggists and physicians. It advertised widely in technical maga- 
zines and all the labels claimed aspirin as a trade-mark for acetyl salicylic acid. 
There was no consumer advertising. 

The manufacturing chemists (such as Squibb) made the aspirin powder into 
tablets for the retail druggists, who sold them as “Aspirin, Squibb,” or just 
“Aspirin” with initials. Then, in 1915 Bayer suddenly got wise. It stopped selling 
to manufacturing chemists, made up the tablets itself and widely advertised the 
product to the public as ““Bayer—Tablets of Aspirin.” 

When the patent expired in 1917, United Drug started making aspirin. Bayer 
replied: you can make the drug, but not use the trade-mark. United Drug said it 
knew no other name to use. 

The court ruled that Bayer had. protected itself too late with consumer adver- 
tising. And its final decision was highly interesting; Bayer retained the exclusive 
right to “Aspirin” in selling to “manufacturing chemists, physicians and retail 
druggists”; but Bayer’s competitors could use “aspirin” in selling to consumers. 
The result: if a retail druggist wishes “Aspirin” from Squibb, he must order 
“acetyl salicylic acid.” Squibb delivers the tablets in boxes or bottles labeled 
“aspirin.” 

A manufacturer much more careful of its patented product was the Chesebrough 
Manufacturing Company for Vaseline. The company has kept the trade-mark 
because it used the label “Vaseline petroleum jelly” or “Vaseline petrolatum.” 

With drugs, Sylvester Liddy, attorney for the U.S. Trade-Mark Association, 
has warned, manufacturers must take special precautions. If a pharmaceutical 
name is so long consumers won’t remember it, the drug manufacturer should not 
only provide a valid trade-mark but also coin a generic word, such as “petroleum.” 


Competitors’ Use 





The third major way to lose a trade-mark is carelessly allowing competitors to 
use it. One of the first U.S. cases in this involved the French Republic against 
the Saratoga Vichy Spring Company. For a long time the French Republic had 
owned mineral springs in Vichy, France, and sold the water as “Vichy.” 

When the French Republic sued, the court observed that “a manufactured 
water was dealt out by the glass under that name (Vichy) in innumerable foun- 
tains throughout the country.” And it ruled that the French Republic could not 
claim exclusive rights to the name “Vichy,” since it “had allowed the name to 
become generic and indicative of the character of the water.” 

Another interesting case in this category concerned “Milk of Magnesia,” 
originally an exclusive trade-mark of the Chas. H. Phillips Chemical Company. 
When Phillips sued McKesson & Robbins for using the name “Milk of Magnesia,” 
the court in 1931 pointed out that since 1924 ‘Milk of Magnesia” had been printed 
on the labels of a flock of drug makers, including E. R. Squibb & Sons and Parke, 
Davis & Company. The court ruled: the failure of Phillips during a long period to 
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assert or enforce its rights and its essential disregard of the trade mark was proof 
of intent to abandon. 

Other trade-marks lost in this fashion were mascara and brilliantine. For 
many years the Coca-Cola Company didn’t care that a relatively small outfit was 
making a drink called “Pepsi-Cola.” But when the Loft Candy Corporation capi- 
talized on “Pepsi-Cola,” Coca-Cola tried to stop the imitation of its name. How- 
ever, the court ruled against Coca-Cola, on the grounds that it had condoned the 
practice for a long time. But while the courts allowed cola as a generic term, it 
still upheld the trade-mark “Coca-Cola” and also made “Coke” the exclusive 
property of the company. 


Adopting a Trade-Mark 


When a concern wants to adopt a new trade-mark, it should take certain steps. 
First is to carefully search trade publications, the Patent Office, telephone directories 
and trade directories to make sure the proposed trade-mark is novel and distinctive. 
Thus a coined name like ‘“Cutex” gets broad protection. 


After adopting the name, the company should start national advertising—even 
on a small scale—as soon as possible. Otherwise this may happen; say a New York 
hosiery company adopts the “Ex” trade-mark for its brand, confines its sales to 
the eastern states and does not advertise; a California hosiery company likes the 
“Ex” trade-mark and uses it in the west. Under court rulings and under the Lan- 
ham Act, each concern would get exclusive rights in its own territory. But the 


New York outfit could have retained exclusive rights nationally, if it had advertised 
nationally—and especially if it had offered to sell by mail in states where it had no 
dealers or to fill orders from the nearest dealer. 

If an export business is considered, the manufacturer should register the trade- 
mark in foreign countries as soon as possible and make shipments, however small, 
to these places. 

Otherwise he may land in something like the “Tangee” and “Zande” tangle. 
In this case the George W. Luft Company, maker of “Tangee”’ lipsticks, tried to 
stop the Zande Cosmetic Company from selling “Zande” lipsticks. Holding the two 
names were too similar, the court stopped the domestic use of “Zande.” However, 
“Zande” had invaded Brazil and other foreign countries with its lipsticks before 
Luft. Therefore the court held “Zande” lipsticks could be sold in countries where 
the Zande Cosmetic Company had preceded Luft in exporting. 

This decision makes it easy for a company to capitalize on a well-known do- 
mestic trade-mark. The imitator can export to a country where the original user 
had not done business or registered his trade-mark. 


Other Do’s and Don'ts 


In addition to all the other “do’s and don’ts,” a company owning a trade-mark 
should carefully watch dictionaries, to insure that any mention is accompanied by 
the notation, ‘“‘a trade-mark for ...” Also, it should examine all publications for 
possible generic use in their editorial columns; if this occurs, write immediately to 
the publication. 
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One of the toughest problems faces the manufacturer who sells a material or 
a process used by a lot of licensees. If he doesn’t watch their advertising carefully, 
they may make it seem as if they are producing the products. Difficulty in tracing 
the source of origin makes defending the trade-mark difficult. Example: taking 
the hypothetical cloth ‘“Materialize,” manufacturer Brown should never allow 
customer Jones to advertise the finished products merely as “Materialize aprons” 
or “Materialize caps.” Rather, he should make sure the products are advertised 
as “Jones’ aprons, made of Materialize, a product of the Brown Company.” 

Some interesting advertising was recently run to protect a product and a name 
by the B. F. Goodrich Company. Headlined, “If they don’t have this label they 
aren’t Koroseal,” copy (via Griswold-Eshleman) teed off by referring to actual 
cases where ordinary coatings and “cheap postwar articles” made by other manu- 
facturers had been referred to as “Koroseal.”” The company made clear that 
‘“Koroseal” (reg. U.S. Patent Office) was a “flexible material made by B. F. Good- 
rich” and every article of it carries a “Koroseal”’ label. 


Lanham Aci 


In the celebrated cellophane case, the court stressed that advertisers were as 
responsible for failure to take steps as for what they did. In drafting the Lanham 
Act, there had been some hope of including a clear provision that trade-marks 
could become public property only if the owner was negligent; as long as he was 
reasonably diligent in protecting his trade-mark, he was on safe ground. But as 
the bill emerged from House and Senate conference, this provision did not remain 
in any clear form. While some lawyers think the bill helps, others do not think the 
basic law changed a whit. 

However, the ANA and the U.S. Trade-Mark Association, two of the strongest 
supporters of the bill, were happy to get it even in its present form since the 
measure’s sponsor, Representative Fritz Lanham (Democrat, Texas), is retiring 
from Congress at the end of this term. 

One of the Lanham Act’s best points is that it provides a real incentive to 
register a trade-mark. Previously, a company frequently didn’t bother; if another 
outfit started using its name, the first company could always stop the infringement 
by showing prior use, even if the trade-mark was not registered. 

This developed into a stiff headache for national advertisers. When launching 
a new product, the legal department of a big company would make an extensive 
search to learn whether the proposed name was in use. It might find and buy 
the rights from a couple of small companies using the trade-mark, figure itself in 
the clear and sink a lot of money into advertising. With a campaign underway, 
it might suddenly get a letter from another small company, citing prior use, threaten- 
ing to sue and demanding an exorbitant price. 

The Lanham bill would outlaw these so-called “ambush” companies. If an ad- 
vertiser registers his trade-mark, he gets exclusive use to it as long as no other 
company has been using it. If a small company doesn’t register a trade-mark, it 
still will have rights to the name, but only in the section of the country where it 
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does business. It can no longer harass the national advertiser, who may register 
the trade-mark for all other parts of the country. 

The end result of this will be a great service to the national advertiser ; he can 
tell at a glance, through the central registry, whether a name can be substantially 
his exclusive property. If he later finds a local company using the trade-mark, he 
will steer clear of its special territory. 


Deadwood Out 


Another flaw in the previous trade-mark system was that the marks were good 
for 20 years and consequently the files of the U.S. Patent Office are filled with 
names no longer used. The Lanham Act would clear out this deadwood: trade- 
marks would die in six years unless the registrant filed an affidavit then either show- 
ing he'd used the trade-mark or giving a good reason why not. 

Other virtues of the Lanham Act: 

It makes clear that besides product names there can also be registered slogans, 
character names and distinctive features of radio or other advertising. 

It specifies that trade-marks come only under federal jurisdiction (during the 
30’s several states considered compulsory registration of trade-marks). 

Newspapers and magazines are not liable if they innocently publish advertising 
containing an infringed trade-mark. 


A NEW DAY FOR TRADE-MARKS? 
By Chauncey P. Carter* 


The 1946 trade-mark law (Public Law 489-79th Congress) presents a serious 
administrative problem that seems unlikely to be satisfactorily solved without the 
aid of at least one high-ranking, well-paid official who can devote his entire time 
to it. While the law will not become effective until July 5, 1947, its enactment 
will probably begin to be felt in the Trade-Mark Division of the Patent Office 
long before that date because Sec. 47(a) permits amendment of pending applica- 
tions to bring them under the provisions of the new act and it is to be expected that 
trade-mark owners may commence to file applications and to keep pending applica- 
tions alive on the theory that they can be brought under the new act and may 
have priority over applications filed after July ‘5 next. 

Aside from this, the immediate problem facing the Patent Office is the formula- 
tion of rules and regulations and the drafting of forms for use under the new act. 
This in itself is a tremendous task that could easily consume the entire time of an 
expert from now until next July. 

It is to be expected that a tremendous number of applications will be filed 
immediately the act comes into force. At this writing, the Trade-Mark Division, 
like other divisions of the Patent Office is far behind in its work and it is admitted 
that lack of space is prohibitive of any serious, immediate relief. 


* Member of the District of Columbia Bar. 
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Once the act comes into effect, the Office will be faced with a number of new 
proceedings and requirements that will place a tremendous additional burden on 
the present inadequate staff. Among these are: 

1. Applications claiming concurrent use. 

2. Determination if marks consist of or comprise “matter which may disparage 
or falsely suggest a connection with persons, living or dead, institutions, beliefs, 
or national symbols, or bring them into contempt, or disrepute.” 

3. Interpretation of the phrase “when applied to goods of the applicant,” in 
Section 2. 

4. Determination of what shall be acceptable as “proof of substantially exclu- 
sive and continuous use ...as amark... in commerce for... five years.” 

5. The setting up of a register (separate?) for service marks and the determina- 
tion of when, if ever, there may be a conflict between service marks and other 
marks. 

6. Determination of ownership of “indications of regional origin.” 

7. Whether collective and certification marks should have a separate register. 

8. Administrative requirements, if any, as to “use by related companies.” 

9. Determination of when disclaimed matter “has become distinctive.” 

10. Issuance of new certificates to assignees. 

11. Amendment and disclaimer of register marks. 

12. Issuance of new certificates to correct mistakes made by applicants in good 
faith. 

13. Mandatory cancellation of registrations for failure to file affidavit of con- 
tinued use prior to the end of the sixth year of registration. 

14. Requirement of affidavit of use in connection with renewal. 

15. More rapid prosecution of applications due to shortening the period for 
response to official objections from one year to six months. 

16. Filing of affidavits under Sec. 12(c) by owners of 1905 law registrations ; 
publication thereof; and correction of official records to eliminate goods covered 
by registration on which mark is no longer used. 

17. Adjustment of procedure to permit filing of oppositions up to 60 days. 

18. Cancellation proceedings by Federal Trade Commission. 

19. Effect on registrations of the provision for incontestable right to use 
found in Section 15 and the filing of affidavits and notification of registrants as pro- 
vided in that section. 


20. Provision for restriction of registrations pursuant to interference, opposi- 
tion, or cancellation proceedings. 


21. The application of equitable principles of laches, estoppel, and acquiescence 
to pending as well as future proceedings. 

22. Right of the Commissioner to intervene in R. S. 4915 actions. 

23. The Supplemental Register. 

24. The necessity for a new and better classification and the issuance of a single 
certificate for a mark registered in a plurality of classes. 


25. The making of entries upon the records of the Patent Office showing judicial 
decrees and orders. 
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26. Registration of foreign marks under Section 44. 

27. Interpretation of the new definition of what constitutes “use in commerce.” 

28. Consideration in interpartes proceedings of the new provisions as to what 
constitutes abandonment. 

29. Registration of marks used wholly within the District of Columbia and 
determination of full meaning of the clause “commerce within the control of” or 
“which may lawfully be regulated by” Congress. 

30. Reconciliation of Sec. 12(c) and Sec. 46(b). 

31. Maintenance of 1920 law registrations to support foreign registrations. 

32. Interpretation of word “practicable” in Section 47 and determination as to 
payment of additional fees where applications brought under new act. 

While the foregoing covers most of the obvious problems confronting the Patent 
Office, it goes without saying that there will be many others arise that can not now 
be foreseen. 

In the opinion of the writer and many others, we shall never have a sound and 
sane trade-mark administration until it is entirely divorced from the administration 
of the patent laws. One can not expect to receive from an official whose duty it is 
to see that Letters Patent are denied or restricted so as to cover only “flashes of 
genius” the liberal treatment which Congress and the courts have always said 
should be accorded to trade-mark owners who seek to put their claims on record 
and to whom the Government up to now has granted absolutely nothing. 

The “dead hand” of patent theory and administration has always stretched over 
the trade-mark division to the very serious prejudice of ‘trade-mark owners and the 
public generally. There is not today in the Patent Office and there never has been 
a Presidential appointee who is required or even permitted to devote his entire 
time to trade-mark matters. The administration of the Trade-Mark Division is 
usually entrusted to one of the Assistant Commissioners and appeals heard and 
determined by him and other Assistant Commissioners individually and without 
that jewel of consistency so much to be desired. The present First Assistant Com- 
missioner has done and is doing a grand job within the limitations imposed upon 
him not the least of which is the fact that he is located at and in charge of the Rich- 
mond branch of the Patent Office although all trade-mark officials and files are in 
Washington. 

Due to the fact that the profession of trade-mark law is still in its infancy and 
that a majority of trade-mark owners still talk about “copyrighting” trade-marks 
and look to “patent attorneys” to represent them in trade-mark matters and that 
the Patent Office has not yet set up a register of attorneys or agents entitled to 
represent applicants for trade-mark registration, it seems doubtful if at this time 
there is any hope of securing an entirely separate trade-mark administration. How- 
ever, it does seem that Congress, when it convenes in January, should be asked 
to amend Section 476 of the Revised Statutes so as to provide in the Patent Office 
a Registrar of Trade-Marks and at least two Trade-Mark Examiners-in-Chief 
who shall be appointed by the President, the said Registrar of Trade-Marks to 
“perform such duties pertaining to the office of commissioner relating to trade- 
marks” as may be assigned to him from time to time by the Commissioner—at the 
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same time restricting the first assistant commissioner and the assistant commis- 
sioners to patent duties. 

By such an amendment, we would not only have presidential appointees as 
examiner of trade-marks and examiner of trade-mark interferences, but we would 
have over them a presidential appointee of assistant commissioner caliber who 
would be wholly and solely responsible to the Commissioner for the conduct of the 
trade-mark division. 

My own feeling is that neither the Commissioner nor the Registrar should hear 
and determine appeals but that there should be an appeals board of at least three 
men to hear and determine all appeals from-the examiner of trade-marks and the 
examiner of trade-mark interferences so that the time of the Commissioner and 
Registrar could be devoted to improving administration. There should also be a 
Trade-Mark Law Examiner and a separate Trade-Mark Docket as well as a separate 
record of trade-mark assignments; all these purely trade-mark officials and files to 
be housed integrally. However, we shall not get any of this unless trade-mark 
owners and trade-mark attorneys and agents and all others interested in trade- 
marks—and particularly the United States Trade-Mark Association—demand these 
improvements both from the Patent Office and the Congress. Unfortunately, a 
very good friend of trade-marks, Hon. Fritz G. Lanham, oldest and ranking Demo- 
cratic member of the House Committee on Patents, will not be in the next Congress. 
At the same time, the reorganization of the Congress wipes out both “Patents” 
committees and gives jurisdiction over “trade-marks, patents and copyrights” to 
the Committee on the Judiciary in each House. As this is a tremendously impor- 
tant committee having in one house 18 and in the other 19 important items of juris- 
diction, it remains to be seen how much attention trade-marks may hereafter receive 
in the Congress. Since the Federal Government’s jurisdiction over trade-marks 
stems largely from the interstate commerce clause, it would have been proper and 
perhaps better for trade-mark owners if jurisdiction had been given to the Com- 
mittees on Interstate and Foreign Commerce, but here again it is difficult to divorce 
trade-marks from patents and copyrights which stem from an entirely different 
article of the Constitution. 

The new trade-mark law offers much hope to trade-mark owners but a full 
measure of realization can not be expected under the present set-up. 
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WHAT YOU SHOULD KNOW ABOUT BRAND-NAMES 
By Sidney Freidberg* 


The value of a trade-mark is difficult to express in dollars and cents. Often it 
is the biggest factor in the asset known as “good-will.” Although “good-will” may 
be valued on a balance sheet at $1, it is the most important dollar in the company’s 
assets. That one-dollar asset binds all of the other assets, amounting to thousands 
or millions of dollars, into an operating, profit-making whole. Marshall Field has 
said: “Good-will is the one and only asset that competition cannot undersell or 
destroy.” A company’s “good-will” is tied in with, and symbolized by, its name 
and the names of its products. 


Brand-Name Advantages 


What are the advantages of a well-publicized brand-name? First, let us look 
at what it means to the consumer—for that is the prime consideration of every 
other link in the economic chain. The public realizes that mass production cannot 
live without mass distribution—and mass distribution depends heavily on brand 
advertising. Expenditures for advertising and promotion are reflected in lower 
prices. 

As a result of brand promotions, yesterday’s luxuries are today’s necessities. 
Automobiles, for example, now sell for less than one-fourth the cost of manufacture 
before the days of widespread advertising and mass production. When “Kleenex” 
was introduced in 1924 it sold for 65 cents a box ; today 18 cents buy a box of larger, 
better ““Kleenex’’tissues. In 1920 the average price of a “GE” electric refrigerator 
was $600; by 1941 production had jumped to 3,700,000 units while the average 
price had dropped to $130. 


Sane Prices and Quality 


Fashion trades manufacturers who use brand-names generally maintained 
quality without unduly raising prices during the war, according to Joseph Edelman, 
president of Sterling Advertising Agency. They were forced to, in fact, because 
they could be so easily identified. The good-will they built up during the war will 
pay off later, he feels. Some dress concerns which have given pre-war quality at 
pre-war prices are: “Peggy Paige’—$6; “Jonathon Logan”—$10.95, $12.95; 
“Carol Crawford’—$9. 

The consumer knows that the manufacturer or designer who brand-identifies 
his goods has declared with his signature that he stands behind that merchandise. 
An item which proudly bears the name of its creator is no nameless, illegitimate 
offspring. 

Consumers cannot know all the technical intricacies of scientific testing. But 
they quickly learn the names of trustworthy companies. 


* Member New York Bar; former attorney of the War Production Board. 
Reprinted from the April 19, 1946 issue of Fashion Trades. 
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Senator Albert W. Hawkes of New Jersey stated recently: 


A brand name or trade-mark is notice to the world that the product it represents is of 
a certain standard which the owner hopes the people, over a period of time, will decide 
represents the best value for the money. 

Any brand that lasts and endures must have kept faith with the public, both in quality 
and price. Character has something to do with keeping that faith, but also business judg- 
ment compels an intelligent owner to keep faith because the owner of the brand or trade- 
mark has an increasing investment of time and money in the brand. 


Retailers prefer well-known brands because advertised merchandise moves more 
quickly. The customer is already half-sold before he comes into the store. And 
in case of trouble, the responsibility of the maker protects the retailer from customer 
dissatisfaction. 


The Retailer 


‘Retailers have been more brand-name conscious than ever in history,” Edel- 
man reports. “If the manufacturer thinks enough of his product to put his name 
on it, retailers feel it must be better than an unmarked product.” 

Harry Serwer Advertising Agency reports that retailers who have been 
known, in the past, to pull off manufacturers’ labels, substituting their own, will 
now leave the tags of nationally advertised merchandise in the garment. When 
he feels the product is well known, the retailer will advertise the brand himself. 
Even Lord & Taylor and Bonwit-Teller advertise a “Nettie Rosenstein” or “Philip 
Mangone’”’ collection. 

Finally, manufacturers like to build up their brand-names because this results 


in bigger sales, heavier production, lower costs and more direct control over the 
merchandising of their products. 


The Public Learns 


Wartime conditions brought a new realization of the importance of trade-mark 
and brand-name exploitation. The tax picture reduced the actual cost of adver- 
tising to a comparatively nominal figure. The scarcity of consumer goods resulted 
in campaigns built around the “wait until our brand comes back on the market” 
theme. Companies which had converted to war work spent their entire advertising 
budgets on institutional copy. 

On the other side of the fence, the public learned to appreciate, more and more, 
the old tried and true brands. Expensive fly-by-night substitutes monopolized the 
market. A brand which was taken for granted when goods were plentiful became 
a prize to stand in line for. Right now brand-name promotion counts most. 


What Benefits Do You Get If Your Trade-Mark Is ‘Reg. U. S. Pat. Off’? 


A trade-mark is a valuable property right, but it is property in a rather unusual 
sense. In appropriating a trade-mark as your own, something is not transferred 
to you from someone else or from some store of common or public property. It 
isn’t like acquiring land, or merchandise, or even an intangible such as a stock 
interest. You are creating an asset where none existed before. 
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A trade-mark may not be bought and sold as an article of commerce. It has 
value only as a part of the business to which it points and of which it is an incident. 
Actually the law protects not the trade-mark itself, but the good-will of the business 
in which it is used. 

The law of trade-marks has two purposes: first, to protect the trade-mark 
owner in his property right and, second, to protect the public from being deceived 
or defrauded by an attempt to pass off one person’s merchandise as that of another. 

The exclusive right to a trade-mark is not unlimited, but is confined to a particu- 
lar class of goods. Trade-marks are divided into 49 official classifications. The 
classifications of particular interest to the fashion trades are: 


3. Baggage, horse equipments, portfolios and pocketbooks. 
28. Jewelry and precious metalware. 
39. Clothing. 
40. Fancy goods, furnishings and notions. 
41. Canes, parasols and umbrellas. 
42. Knitted, netted and textile fabrics. 
43. Thread and yarn. 


Theoretically, different persons may use the identical mark in connection with 
different classes of goods. This is one of the major complaints in the garment 
industry about the system of Federal classification. The classes are too broad. 
All clothing, for example, is in one class. A trade-mark for shoes can be held con- 
fusingly similar to such an unassociated article as a negligee. 

However, the courts have tended to disregard the boundary lines separating 
the classifications set up by the trade-mark law. Although Congress decided that 
clothing (Class 39) and fabrics (Class 42) are separate categories, the courts have 
ignored the distinction where a tendency to confuse the public was indicated. 

A judge in a recent case stated the modern trend as follows: “It has of recent 
years been recognized that a merchant may have sufficient economic interest in the 
use of his mark outside the field of his own exploitation to justify interposition 
by a court. His mark is his authentic seal; by it he vouches for the goods which 
bear it; it carries his name for good or ill. If another uses it, he borrows the 
owner’s reputation, whose quality no longer lies within his own control. This is an 
injury even though the borrower does not tarnish it, or divert any sales by its use; 
for a reputation, like a face, is the symbol of its possessor and creator, and another 
can use it only as a mask. And so it has come to be recognized that, unless the 
borrower’s use is so foreign to the owner’s as to insure against any identification of 
the two, it is unlawful.” 

It is important to note that registration of a trade-mark in the United States 
Patent Office does not automatically create a monopoly throughout the entire 
country. Trade-mark protection extends only to the market where the owner’s 
goods have become known. His property interest in the trade-mark is co-extensive 
with the territory in which the mark has been used. One judge put it this way: 
“The mark, of itself, cannot travel to markets where there is no article to wear the 
badge—no trader to offer the article.” 
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Where two people claim the same mark, the one who used it first prevails, but 
this does not mean that the one who first employed the mark in any place has the 
exclusive right to use it in every place; the protection of the law extends only as 
far, geographically, as the actual useage of the trade-mark. 


Effect of Registration 


Many people have an entirely wrong idea about the effect of trade-mark regis- 
tration. Unlike a patent, the trade-mark is not a grant by the government of an 
exclusive, monopolistic right. When the Patent Office registers a trade-mark it 
does not pass upon the applicant’s right to use the mark, but merely his right to 
have the mark registered. Registration does not create any rights; it simply creates 
a presumption—which the lawyers call “prima facie evidence”—that the registrant 
is the rightful owner. The real value of a trade-mark arises from its use, and regis- 
tration is merely evidence of that fact. 

This evidence can be overcome by stronger, more credible evidence to the con- 
trary. For example, if Jones registers a trade-mark in 1946 and sues Smith for 
infringement, providing that Smith is using the same mark without registration. 
Smith will win the case if he proves that he used the mark for many years before 
Jones did. On this point, the sole effect of Jones’ registration is to put the burden 
of proof on Smith rather than Jones. 


Penalties 


Registration in the United States Patent Office confers certain other very 
definite benefits. The Federal courts are given jurisdiction over actions for trade- 
mark infringement. Injunctions and judgments for damages may be issued. The 
courts also have the power to assess treble damages against an infringer. In addi- 
tion to treble damages, the plaintiff may recover the profits made by the defendant 
through the infringement. In ascertaining the defendant’s profits, the plaintiff need 
only prove the amount of the defendant’s sales, and the defendant must prove all 
elements of cost which he claims. 

The court may also order the destruction of “all labels, signs, prints, packages, 
wrappers, or receptacles in the possession of the defendant” bearing the infringing 
trade-mark. And the importation from foreign countries of goods bearing the 
infringing trade-mark may be prohibited. 

Registrations last for twenty years and they may be renewed for another twenty 
years if an application is filed within six months before the end of the original term. 


The Statutes 


We have been talking so far about registration under the Act of February 20, 
1905. Most trade-marks are registered under that Act. There is another trade- 
mark statute, the Act of March 19, 1920, which provides a lesser degree of protection 
but a greater degree of registrability. Certain marks which could not be registered 
under the Act of 1905 may be registered under the Act of 1920. (This will be ex- 
plained later.) Registration under the 1920 Act is perpetual. However, registration 
under this Act does not give prima facie evidence of ownership, and there are no 
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provisions for treble damages, destruction of infringers’ labels or non-importation of 
goods containing an infringing mark. Registration under the 1920 Act gives the 


same right to use the designation “Reg. U. S. Pat. Off.” as does registration under 
the 1905 Act. 


Important Decisions 


Voluntary cooperation and a spirit of fair play in the fashion trades industry 
have settled many an infringement case out of court. When a man feels he’s been 
injured, he gets in touch with his trade organization, which usually straightens the 
matter out. This informal arbitration saves trouble, expense and notoriety. 

Of the cases which have gone to litigation, one which has created a long- 
standing precedent is the action brought by I. Grossman & Sons, coat and suit 
house, owner of the “Missy” label, against Missy Dress, Incorporated. The latter 
concern tried to use the “Missy” mark, claiming it was part of its name. An in- 
junction was granted and Grossman has cited the decision many times in the past 
twenty years to prevent others from using variations of the name “Missy.” 

Another important infringement case of interest to the fashion trades is now 
awaiting judgment after a trial in San Francisco which was completed last week. 
S. Augstein & Company, Incorporated, which has used the trade-mark “‘Sacony” on 
its dresses, suits, blouses and sportswear since 1911, brought an action for an 
injunction and damages against Saks & Kay, which put out a competing line of 
women’s suits in 1945 under the names “Saxony” and “Saxony of California.” 


Arden vs. Charles 


Pending in the Court of Patent and Custom Appeals now (the case should come 
up in June) is an action started by Elizabeth Arden against Charles of the Ritz. 
Arden uses the collective mark “Ardena” on all her cosmetics. One product was 
called ‘““Ardena Feather-Light Foundation Cream.” Charles of the Ritz then came 
out with a “Feather Touch Foundation Cream.” The complaint of Arden against 
infringement of her mark was sustained by the examiner and the Commissioner of 
Patents. 

Some laymen feel that trade-marks must be identical to break the law. The 
courts have determined, however, that each mark has a dominant feature. If this 
feature is infringed, there is sufficient cause for complaint. Ritz claimed the domi- 
nant feature of the trade-mark was “Ardena;” the examiner ruled differently, said 
it was “Feather-Light.” 

Rogers Peet, in this connection, is very possessive about its trade-mark, “Mist,” 
used in rainwear, will fight anyone who uses “Mist” in any combination. [t recently 
restrained the B. F. Goodrich Company from using “Koromist” in its label. 

Another Peet controversy was with the Boott Mills, complaining over the 
similarity of ““Tweedwear” and “Tweed Moor.” In a pajama controversy, Globe 
Knitting Works, makers of “Polar-Jamas’” succeeded in preventing the Renselo 
Company, Incorporated from using “Arctic-Jama.” 

Frances Denney’s “Over-Tone” was held to infringe House of Westmore’s 
“Overglo.” Roger & Gallet, makers of “Fleurs d’Armour” perfume, succeeded in 
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preventing Prince de Bourbon & Dorelis, Incorporated from calling their product 
“Flame d’Amour.” The May Stores, owners of “Demi-Miss,” prevented the use 
of a similar label, ‘““Demi-Teen.” 


Who May Register A Trade-Mark? 


A trade-mark has been called a “commercial signature.” Its function is not to 
describe the quality or other properties of merchandise but simply to indicate its 
origin. Anybody who contributes to the creation or marketing of goods may place 
his trade-mark on it—a fabric manufacturer, a designer, a garment manufacturer, 
a dealer, an exporter or importer, a commission merchant, a retailer. Of course, 
a particular article may carry several different trade-marks. 

A trade-mark need not have been discovered or invented by the registrant. As 
a matter of fact, if O’Brien was the first to suggest, conceive or design a trade-mark, 
but Reilly actually used it first, Reilly and not O’Brien is entitled to registration. 
Also, if Cohen uses a trade-mark for many years and then abandons it, Levy may 
appropriate it as his own, and not even Cohen can stop him. 

Foreigners must secure registration of their trade-marks in their home countries 
before registration can be made in the United States. And only those foreigners 
whose home countries have reciprocal rights for American citizens can register 
their trade-marks here. A foreigner having a factory in the United States, although 
living abroad, may register a trade-mark used on the products made by his Ameri- 
can factory in the same manner as if he were living in the United States. 


How to Register Your Trade-Mark 


In registering a trade-mark, there are definite procedures which must be fol- 
lowed in regular order. Otherwise waste of time and money may result. 

The first step: The first step is to select the name you would like to use. Only 
certain types of names will be accepted for registration. 

A trade-mark must be a “distinctive word, emblem, symbol, or device or a com- 
bination of them.” The word or mark must be one which is not in common use. 
For example, the following have been held to be non-distinctive: Diamond, Sun, 
National, Twentieth Century, Palais Royal. 

No one can get trade-mark protection for a term or symbol which is merely 
descriptive of the particular business involved. Thus, words like Auto Market 
and Sport Shop cannot be registered as trade-marks. Similarly, words which are 
descriptive of the quality, style, grade or character of the goods are not registrable. 
For example: Crack Proof (rubber goods), Dyanshine (shoe polish), Elastic 
Seam, Fashion (footwear), Fashion-Knit (knitted clothing), Leghornette (hats), 
No Sag (handbags), Ripplette (cotton piece goods), Rubberset (brushes), Service 
(belts), Stud (belt fasteners), Vogue (hats). 

The following have been refused registration because they merely described the 
ingredients of the products: Asbestos (shoes made of asbestos and leather), Bohe- 
mian (beer containing Bohemian hops), Cedar (furniture polish containing cedar 
oil), College Humor (magazines), Copperclad (copper-coated wire), Glyco-Thy- 
moline (mouth wash), Naptha (soap), Spearmint (chewing gum), Toasted Corn 
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Flakes, Worcestershire (sauce). The name Circular Loom has been denied regis- 
tration because it was held to be descriptive of the manufacturing process. 

No trade-mark can be acquired by self-praise expressions such as Better Than 
Mother’s, Favorite, Faultless, High Standard, Nonpareil, Geographical names 
are also not subject to registration. 

Caution: Just because a word is not registrable as a trade-mark, it does not 
necessarily mean that anyone can use it. Someone may have used that word to 
such an extent that it has acquired a “secondary meaning” in connection with his 
business or product, and the use of that name by anyone else may constitute unfair 
competition. 

On the other hand, a word not usually associated with the product to which 
it is attached may be all right. For example: Bicycle (playing cards), Cashmere 
Bouquet (soap), Certified (bread), Gold Leaf (flour), Knickerbocker (shoes), 
President (suspenders), Radium (silk), Swan Down (face powder), White House 
(coffee). Invented or coined words are usually appropriate for trade-mark regis- 
tration: Argyrol, Angostura, Celluloid, Cuticuda, Groceteria, Sapolio, Uneeda. 
However, mere misspelling or running two words together will not cure the defect 
if the words are otherwise unregistrable. 


Prohibited 


The following are specifically prohibited by the statute: A mark including the 
flag or coat of arms of the United States or any state, municipality or foreign 


nation; a mark used by an institution, club or society; the portrait of living indi- 
vidual (unless he has given his written consent) ; the portrait of a deceased Presi- 
dent of the United States during the lifetime of his widow (unless she has given 
her written consent) ; a mark which consists merely of the name of an individual 
or firm, unless it is written in some distinctive manner or in association with a por- 
trait of the individual. 

Under the 1920 Act it is possible to register merely the name of an individual 
or company as well as descriptive and geographical words, which would not be 
acceptable under the 1905 Act. 


Corporate Names 


Corporate names, as such, may not be registered under the Act of 1905, but a 
corporation may prevent someone else from using its name as a trade-mark by 
recording its Certificate of incorporation in the Patent Office. 

Manufacturers often lose the value of a distinguishing mark by diversifying 
their fire rather than concentrating their aim. A manufacturer will often have as 
many as 200 different trade-marks: one for each style. He might do better to 
have one mark for all his products. He could diversify a bit—have one for each 
line, such as blouses and dresses. 

Sometimes a manufacturer has a collective mark for all his merchandise and 
separate ones for different lines. A good example is the collective mark, “Zero 
King,” with such specialized ones as “Glider Cloth,” “Anzac Cloth,” and “G. I. 
Jane.” 
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The Second Step: Have a Search Made. The next step—and probably the most 
important—is to have a search made to determine whether the name you have 
selected is identical with one already in use by someone else for the same class of 
merchandise, or so nearly resembles it as to be likely to cause confusion in the trade. 
The Patent Office will refuse to register a trade-mark which is “confusingly similar” 
to a mark already on file in the same class. 

There are hundreds of thousands of registrations on file in the Patent Office, 
indexed and cross-indexed according to various classifications. The search must 
be made by an attorney or agent who is familiar with these files. 

During the last few weeks, the Official Gazette of the Patent Office reported 
that the following sets of trade-marks have been held to be “confusingly similar” : 


“Lorodo” and “Yodora” “Cremaderm” and “Tresaderm” 
“Stardom” and “Stardust” “Blexin” and “Betaplexin” 

“Skoal” and “Skol” “Collie King” and “R. Kind” 
“Rox-Salve” and “Roche” “Thrombol” and “Thromboquin” 
“Teentimer” and “Two Timer” “Grafolube” and “Grapho” 
“Androplex” and “Androstin” “Mrs. Weber’s” and “Mrs. Webster’s” 
“Vanogel” and “Amphojel” “Zip-Out” and “Snap Out” 


No general principles can be laid down to determine whether or not two trade- 
marks will be held by the Patent Office to be “confusingly similar.” Experienced 
advice is necessary. 

The third step: Affix the Trade-Mark to Merchandise Sold in Interstate Com- 
merce. Trade-marks are applicable only to physical objects—merchandise which 
may be bought and sold and transferred from one place to another. The law makes 
no provision for registration of marks used only in connection with services—such 
as insurance, banking, bonding, collection of accounts, laundry work, cab serv- 
ice, etc. 

Moreover, in order to have a valid trade-mark, the name or device must be 
physically affixed to the goods in some way. The use of a mark on a sign, or in 
advertisements, letterheads, or invoices without actual attachment to the goods 
will not make it valid. However, it is sufficient if the mark is placed on the package 
or wrapper. In one case a trade-mark stamped on the bottom of a cork, where it 
could not be seen until after the cork had been drawn out of the bottle, was held to 
be acceptable. 

When to Register 


A very common misconception about trade-marks is the belief that a mark 
should be registered before it is used. Just the opposite: It cannot be registered 
unless it is already in use. As a matter of fact, the rights of ownership are required 
by use; registration merely implements those rights. 

It is not necessary to use the trade-mark for any specific period, or even for 
a substantial period, before registration. A single use with intent to continue is 
sufficient. In an infringement action, it is not decisive that the plaintiff’s business 
is larger than the defendant’s. Priority of use, not extent, is the important factor. 

It is also essential that the mark be used in interstate or foreign commerce. 
A trade-mark cannot be registered in the United States Patent Office if it has 
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been used only within the boundaries of a single state. Moreover, to support an 
infringement action it must also be proven that the defendant used the mark in 
interstate commerce. 

The fourth step: File the Application. The application should be prepared by 
an attorney or agent familiar with trade-mark procedure. The papers include: 

1. Five specimens or facsimiles of the mark “as actually already in use in inter- 
state or foreign commerce.” 

2. A drawing, which must be done by an export, following the technical speci- 
fications laid down by the Patent Office. 

3. A petition and statement signed by the applicant, giving his full name, resi- 
dence, business address and citizenship, and indicating the specific goods on which 
the mark is used, with the title of the official class including such goods, the date 
when the mark was first used, and the manner in which it is applied to the goods. 
If the mark is to be registered under the Act of 1920, the statement should so indi- 
cate. If the mark is a composite including unregistrable matter, such matter must 
be disclaimed. 

4. A verified declaration that the applicant is the owner of the mark and has 
the exclusive right to use it, that it has already been used in interstate or foreign 
commerce, and that the drawing and specimens show the mark as actually used. 
The filing fee is $15. 

Before a mark is registered, it is published in the Official Gazette of the Patent 
Office. If there are no objections, a certificate of registration will be issued. 

When a trade-mark has been registered, the following notice should appear on 
the goods in connection with the mark: “Registered in U. S. Patent Office” or 
“Reg. U. S. Pat. Off.” 


Opposition, Interference and Cancellation Proceedings 


Within thirty days after the date of publication in the Official Gazette, anyone 
who feels that he would be injured by the registration of the published mark may 
file an “opposition’ ’to its registration. If a mark is found to be like another mark 
in the same class for which registration is requested, an “interference” will be 
filed to determine which applicant is entitled to registration. Neither opposition 
nor interference proceedings are permitted with respect to marks under the Act 
of 1920. 

If registration is refused, an applicant may appeal directly to the Commissioner 
of Patents. Under the Act of 1905, but not the Act of 1920, a further appeal may 
be taken to the United States Court of Customs and Patent Appeals. 

Even after a trade-mark is registered, anyone who feels that he is injured by it 
may institute “cancellation” proceedings. Here, too, there is an appeal to the Com- 
missioner of Patents as a matter of right under both Acts, but there is a further 
appeal to the Court of Customs and Patent Appeals only under the Act of 1905. 


Registration in the States 


Many businessmen are satisfied with registration of their trade-marks in the 
United States Patent Office, in the belief that such registration gives them all the 
protection the law affords. Many do not know that the individual states also have 
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trade-mark registration statutes and that registration under these statutes usually 
gives more protection than registration under the Federal statutes. 

The main Federal trade-mark law (the Act of 1905) is 41 years old and is 
inadequate to meet modern needs. The law is lacking in severity, certainty and 
swiftness. The Federal government has not done all it should to discourage and 
punish imitators, counterfeiters and frauds. 

Kinks in federal trade-mark legislation lie not in the law itself, according to 
one trade-mark attorney, but in the administration of the law. Federal trade-mark 
examiners are too arbitrary in deciding whether trade-marks are similar or not, 
he complains. There is little consistency in their decisions. 

The fact is that the Federal government is not equipped to offer the trade-mark 
protection which the merchant requires, while the individual states are better 
adapted to meet those needs. 

Among the shortcomings of the Federal law: 


1. Federal registration merely places on record an unproven declaration of ownership 
which, when subsequently substantiated by competent evidence, affords injunctive relief 
and civil damages against infringers where both parties are engaged in interstate commerce. 

2. Federal registration does not give you ownership of your trade-mark. Your regis- 
tration may even be subsequently attacked and cancelled. 

3. Federal registration does not protect you throughout the nation. You are only pro- 
tected in the particular locality of those states where you use your trade-mark in the sale 
of goods, and then only as against an infringer who is engaged in interstate commerce. 
Federal registration does not cover you if the infringer sells only within the confines of a 
single state. It does not protect against local infringers. 

4. Federal registration, under the Act of 1905 is not perpetual, but must be renewed. 

5. Federal registration provides a narrow classification which obstructs and hinders 
enforcement. 

6. Federal registration does not bring the Federal government in as an active agency 
on your behalf to prevent infringement. All it does is give you the right to use the medium 
of the Federal Courts to sue an infringer civilly. 

7. Federal Registration does not provide you with quick relief. 


On the other hand, the trade-mark laws of the several states are particularly 
well adapted to meet the protective requirements of the fashion trades. By com- 
parison with federal registration, State registration, in general, has the following 
advantages: 


1. Fines and imprisonment for infringers, with the criminal law enforcement agencies 
of the State, local police and district attorney carrying the burden of prosecution. There 
is no cost involved in such prosecution. 

2. Protection in every part of the state, whether you have used your trade-mark in that 
state or not. 

In most states, registration is perpetual and need not be renewed. 
State registration laws are liberal in classification and cover broadly similar goods. 
State registration gives complete presumptive title to the earliest applicant in that 


State registration is inexpensive and quickly obtained. 

The moral advantage accruing to a non-resident or foreign corporation by State 
registration is a very great one. After such registration the non-resident trade-mark owner 
is no longer an “outsider” ; he now has the same right as a citizen of that State to the use 
of local courts. 
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WHEN CAN YOU USE NAME OF LOCALITY AS A TRADE-MARK ?* 


The difference between the technical trade-mark and the geographical mark is 
explained 


By Arthur A. Singer} 


Today as always, the technical trade-mark, in legal contemplation, usually con- 
sists of a coined or arbitrary word having reference to some particular product or 
line of products emanating from a single source. It comes into being through the 
creative mind of the manufacturer to whose products it is affixed and has no mean- 
ing or significance whatsoever until it is first applied to his products. 

In the eyes of the law, it acquires at that moment a significance which may be 
termed its “primary meaning.” 

It indicates or represents to the purchasing public the source of manufacture 
and assures the consumer that he may purchase these branded products repeatedly, 
secure in the knowledge that the third and fourth purchases will be the same as the 
first and second. This type of trade-mark forestalls attempts by others to “palm 
off” goods of inferior quality as those of the trade-mark owner and it was this 
trade-mark which the courts have recognized and protected both at common law 
and by statute. 

It is not difficult then to appreciate and discern the distinctions which arise 
between the technical trade-mark and those which the law designates as descriptive 
marks. 

In the latter group, there is the subdivision known as the geographical mark, 
usually made up of a word or group of words designating some particular area or 
locality, often the place where the product is actually made. Being geographical, 
the word or words are already possessed of a meaning which is commonly under- 
stood and which antedates their use as purported trade-marks. They name a city, 
town or country found somewhere on the map. That is their primary meaning 
and in our everyday conversation, we think of and use these words in their ordinary 
geographical sense. 

Thus, it is readily understandable why our courts have held these types of words 
not to be susceptible of exclusive approriation by any one person, but that all may 
employ them in an honest, descriptive, and non-deceptive manner. The logic behind 
this is simple. Everybody is entitled to describe properly his products or business 
and to select the language required for that purpose. The effect of all this is to 
deny to one person the privilege of removing from public use and monopolizing a 
word or phrase already in the public domain which is wholly descriptive of a locality. 


When ts Geographical Mark Protected? 
Yet, notwithstanding this premise, there have been occasions when our courts 


have given protection to a geographical mark. This has been done only after con- 


* Reprinted from the August 23, 1946 issue of Printers’ Ink. 
1. Of the law offices of Isaac W. Digges, Counsel to Printers’ Ink. 
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vincing proof was submitted, establishing that the word or phrase, although 
originally geographical in nature, has attained a “secondary meaning” in the public’s 
mind. Before citing examples of such marks, which have acquired such a signifi- 
cance, let us first examine into the legal construction given to “secondary meaning” 
by our courts some years ago: 

“Though a descriptive word cannot . . . become the subject of a trade-mark, 
nevertheless, when a person has adopted and for a long time used a word or words, 
descriptive or otherwise, as a trade-mark until it has acquired a new or secondary 
meaning, viz. a designation of a particular product or business as belonging to that 
person, the courts will protect him in his rights in relation to his trade-name. This 
is known as the doctrine of secondary meaning.” 

The sequence of events whereby the mark acquires a protectable status is not 
hard to follow. The geographical trade-mark begins with its common “primary 
meaning,” 1.e., the name of a city, town, territory or state, as the case may be. Then 
by exploitation and advertising it becomes associated in the mind of the purchasing 
public with a particular product or line of products. If this fact can be established 
by competent proof, the courts will accord it protection against infringers. 

Thus, we have the sharp difference between the technical trade-mark and the 
geographical mark brought clearly into focus. The former, devoid of meaning 
until its first appearance upon the manufacturer’s product, begins to acquire a 
significance at the time of its affixation to the particular commodity. The geo- 
graphical mark starts off with a “primary meaning” so that the producer who 
would employ it as his commercial signature must first add to its normal and natural 
connotation a new significance—a “secondary meaning.” Here is an example of 
what is meant: 

All of us know that geographically speaking, Paris is the name of a city situated 
in France. This is its common ordinary significance. Yet today, we find that 
“Paris” by proper exploitation and advertising has become known all over the 
country as the identification given to a particular brand of men’s accessories. This 
is but one illustration wherein a geographical word has attained the “secondary 
meaning.” 

The whole matter of geographical marks thus forms simply and readily within 
the matrix of fundamental trade-mark principles. The essence of a trade-mark 
is to identify uniformity of product from a single commercial source. The technical 
or coined trade-mark performs this function from its inception, having no other 
meaning or significance, at the time of its first use for that purpose. The geo- 
graphical mark starts out with a well-accepted meaning and usage that has nothing 
to do with the product to which it is affixed. But from constant publicizing in con- 
nection with a given product, it may gradually come to take on a connotation in the 
consumer’s consciousness additional or “secondary” to its original meaning. 

This “secondary significance” is of a trade-mark nature, identifying as it does, 
the product in connection with which it has so persistently been used. When the 
consumer’s mind thus has been conditioned, the courts will give the geographical 
mark protection usually accorded to technical trade-marks. But even then other 
persons, using the same mark in its primary sense, i.e., as a designation for the 
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place where the goods are actually manufactured, will be permitted to use such a 
name when honestly done without deception. To reason otherwise would be tanta- 
mount to the creation of a monopoly in the particular word in favor of a single 
individual. 


Can Secondary Meaning be Established? 


Despite the fact that geographical words may ultimately come to attain a “sec- 
ondary meaning,” it is not recommended that this practice be followed unless some 
exceptional reason exists for doing so. Experience has shown that it is far better 
to coin some fanciful or arbitrary word registrable as a trade-mark. 

When one contemplates the adoption of some geographical word or phrase as 
his mark, there arises the necessity of building up a secondary significance for the 
word, added to the difficulty of adducing sufficient legal proof, in the event of 
litigation, that a secondary significance has been successfully achieved. 

Further, even if such a secondary significance has been established, competitors 
may still employ such a word in their business if the use is honestly made and does 
not mislead the public. 

Finally, there have been numerous instances where such geographical marks 
have been curtailed, if not entirely prohibited, by the Federal Trade Commission, 
upon the ground that they are used unfairly in competition because they mislead 
the public. 

As an illustration of the first of these difficulties, there might be cited a recent 
decision in the U. S. District Court for the Southern District of New York. Several 
New York concerns, having no California offices or manufacturing plants, were 
sued to enjoin them from using the words “California” and “Californian” in their 
trade-names and labelling. The plaintiffs were firms having their places of busi- 
ness in California where their products were made. 

In ruling in the defendant’s favor and dismissing the complaint, the court pointed 
out that the words involved were used by the plaintiffs in their common, ordinary 
sense, t.¢., as designating the locality from which the goods emanated. No secondary 
meaning having been established, the geographical terms had not acquired rights 
equivalent to those of a common law trade-mark. 


Effect of the New Law 


It is interesting to note that if these California plaintiffs had delayed bringing 
their suit until the Lanham Trade-Mark Act had become law, the outcome thereof 
could have been otherwise. This statute, effective July 5, 1947, provides a remedy 
hy way of a suit for civil damages by any person actually doing business in a par- 
ticular locality against others who knowingly falsely represent, describe or apply 
designations indicating that their goods emanate from that locality in order to 
confuse and deceive purchasers. Thus, under this new statute the New York firms 
might have been held answerable to such California firms electing to bring suit 
against them. 

As an example of the second situation above mentoined, wherein our courts have 
held that others could truthfully and honestly make use of a geographical term, we 
under this Act does not give prima facie evidence of ownership, and there are no 
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his use of the term “Lackawanna” as applied to coal. The facts showed that the 
coal of the plaintiff and the defendant came from coal mines in the same geographical 
area, the Lackawanna Valley. The coal did not differ in quality or nature and for 
years had been known to the trade as Lackawanna coal. In ruling in the defend- 
ant’s favor, the court held that in these circumstances the plaintiff had no exclusive 
property rights in the word “Lackawanna” and that the defendant had not used the 
term in any way to deceive or defraud the purchasing public. (Another innovation 
in the Lanham Trade-Mark Act is the express provision which permits the party 
sued to set up and prove a defense that the plaintiff's mark is geographic in nature. 
While this defense was always available to the defendant at common law, it is now 
expressly conferred upon him by statute. ) 

Coming to the last example, wherein a geographical mark came to an unhappy 
ending at the hands of the Federal Trade Commission, we cite the case of a cigar 
manufacturer who branded his products ‘““Havana Smokers.” Actually, the cigars 
contained only Pennsylvania tobacco. Despite the offer by the manufacturer to 
affix a legend to the label indicating that the tobacco was grown in the United States, 
the U. S. Circuit Court held that the implication of the word “Havana” was wholly 
false and that therefore the order of the Federal Trade Commission, directing that 
this name be dropped, would be enforced. 

The foregoing cases furnish us with rationale of the decisions. It would not be 
unnatural therefore if we were to assume that these legal precedents were the 
guideposts by which similar cases, hereafter arising, were to be governed. 

It is difficult to reconcile the law applicable to geographical marks under past 
decisions with the recent decision of the Federal Trade Commission in the “Cana- 
dian Ace” case. Some months ago, a majority of the Commission ruled favorably 
that the Manhattan Brewing Company could use its mark “Canadian Ace” as 
applied to beer made in Illinois, provided the words “made in U. S. A.” were 
prominently displayed on the container. 

Vehement dissent was filed by Commissioner Ayres, the Commission’s chair- 
man, in which he pointed out that in the past, such a “curing” of a label as per- 
mitted under the majority’s opinion, was allowed only when it was already estab- 
lished that the domestic product was made up at least in part of foreign ingredients 
or were of a foreign type. In the “Canadian Ace” case, the beer was not made in 
Canada but in the United States. 

The Lanham Trade-Mark Act will not affect the substance of the majority’s 
decision in the “Canadian Ace” case. It does, however, enlarge both the form of 
relief and the class of persons permitted to seek redress against those users of a 
geographical mark who would deceive the public as to the origin of their products. 
Up to now, the remedy to correct this condition lay only with the Commission 
itself. As of the effective date of the new statute, private persons will also be per- 
mitted to seek relief in courts of law. However, the basic and underlying question 
always present in a case of this type will be put before the court just as it confronted 
the Commission in the “Canadian Ace” case. The court will be called on to decide 
whether the public is in fact misled as to the origin of the product, when the label 
truly indicates the exact locality of origin. We believe that each case must stand 
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alone on its facts. No cut and dried rule of law can be laid down by which all 
others may be adjudged. 

Whether we agree or disagree with the majority holding of the Commission, 
the fact is that “Canadian Ace’ was deemed to have acquired a secondary meaning, 
or at least the majority so held. Whatever our own views may be as to correctness 
of this opinion, this decision is now the latest, but certainly not the last word on 
this interesting subject, for the dissent of Commissioner Ayres contains much logic 
and should not be overlooked in future Commission proceedings. 


TRADE SLOGANS 


We publish below trade slogans received and entered in the records of the 
Association in order to place on record the owners’ claim thereto: 


“Are you riding on tomorrow's punctures?” 
for tire inspection service United States Rubber Company 


“Tf it’s Papa Joe’s it’s the best” Papa Joe’s Food Products 


CORRECTION 


On page 182 of Volume 36 of the TrapE-Mark Reporter, the name of Mr. 
Walter J. Halliday, an attorney for the plaintiff, was misspelled. 
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WANTED 


Until further notice, we will pay the sum of One Dollar ($1.00) for each 
copy of the May and June, 1941, March, April, and May, 1942 and the June, 
1943 Reporter, delivered in condition for binding; for two copies of the 
1940 Index, 50 cents each. 


Copies of the Master Index, vols. I and II and vols. 28-30, any condition. 


Address: 


UNITED STATES TRADE-MARK ASSOCIATION, 
522 FirrH AVENUE, 
New York 18, N. Y. 








